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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICKIE STORM,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45496
ADA COUNTY NO. CR01-17-7503

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Fifty-seven-year-old Rickie Storm requested the district court retain jurisdiction and
place him on a “rider” so he could participate in the new programming options, but the district
court refused his request when it imposed his sentence for felony forgery. The district court also
denied Mr. Storm’s subsequent Idaho Criminal Rule 35 (Rule 35) motion for a reduction of
sentence. On appeal, Mr. Storm asserts the district court abused its discretion when it imposed
his sentence. Mr. Storm also asserts the district court abused its discretion when it denied his
Rule 35 motion, in view of the new and additional information presented on his desire to make a
positive transition from prison to society.
1

Statement of the Facts & Course of Proceedings
After his release from parole, Mr. Storm struggled with his return to the community. (See
Presentence Report (hereinafter, PSI), p.19.) He stated that, about two months into his release,
“I was living on nothing trying to take care of my addictions any way I could. Most of the time I
was just trying to get out of the pain despair and frustration with myself and what my addiction
was caus[ing].” (See PSI, p.5.) He had tried to work in his business, seal coating and asphalt
maintenance, but lost money on the job. (See PSI, p.6.) Mr. Storm had trouble with the people
he hired “because of the addictive state I was in,” and could not work because it was hurting him.
(See PSI, p.6.)
One day, Mr. Storm had borrowed a friend’s car to go get high and pick up
methamphetamine. (See PSI, p.5.) When he arrived at a gas station, he noticed the car needed
oil and gas. (See PSI, p.5.) Mr. Storm bought oil, gas, some snacks, and a soda. (See PSI, p.5.)
He wrote the gas station a check for $23.19. (See PSI, p.5.) He reported the store clerk asked for
his driver’s license, and he gave her his identification card. (PSI, p.5.)
About two months later, an Ada County Sheriff’s Office deputy responded to a report of
a fraudulent check at the gas station. (See PSI, p.3.) The gas station manager presented the
check for $23.19, which had been returned by the bank because the bank had been unable to
locate the account. (See PSI, p.3.) The name of Mr. Storm and his identification number were
written on the check, per store policy. (See PSI, p.3.)
Another deputy later conducted a follow-up investigation with the bank, and a bank
operations manager advised the account did not exist. (See PSI, p.3.) The bank operations
manager stated five checks, including the check to the gas station, had been returned on the same
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fraudulent account.

(See PSI, p.3.)

The deputy located Boise City police reports listing

Mr. Storm as a suspect in issuing bad checks on different bank accounts. (See PSI, p.3.)
The second deputy subsequently interviewed Mr. Storm while he was incarcerated at an
Idaho state prison. (See PSI, p.3.) Mr. Storm had been arrested on a new drug offense, the day
after he went to the gas station. (See PSI, pp.4, 19.) Mr. Storm indicated that he wrote the
checks, but did not have an explanation for why the checks were issued on a fictional account
number, with a fictional business name, address and phone number. (See PSI, pp.3-4.) He stated
the checks came from his “folder,” but did not know how they ended up there. (See PSI, pp.4-5.)
Mr. Storm expressed his desire to pay the gas station the amount of the check and the returned
check fee. (See PSI, p.5.)
The State charged Mr. Storm with one count of felony forgery, I.C. § 18-3601, for
passing the check for $23.19 to the gas station. (R., pp.38-39.) Pursuant to a plea agreement,
Mr. Storm agreed to plead guilty to felony forgery in this case. (See R., pp.45-53.) The State
agreed to dismiss Ada County No. CR01-16-39863 and No. CR01-16-42487, two cases
involving bad checks drawn from different accounts, and Mr. Storm agreed to pay restitution for
the amounts in those cases. (See R., pp.45, 48.) The State would recommend a unified sentence
of ten years, with three years fixed, and Mr. Storm would be free to argue for a lesser sentence.
(R., p.45.) The district court accepted Mr. Storm’s guilty plea. (R., p.45.)
At the sentencing hearing, the State recommended the district court impose a unified
sentence of ten years, with three years fixed. (Tr., p.21, L.22 – p.22, L.3.) Mr. Storm’s counsel
recommended the district court “consider a period of retained jurisdiction to give him some skills
that he has not been able to get while he has been incarcerated in the penitentiary setting.”
(Tr., p.22, Ls.22-25.) Mr. Storm acknowledged he had been “in and out of prison all my life.”
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(Tr., p.24, Ls.9-10.) He told the district court, “I can do time, so that’s why I’m asking for a
Rider. They’ve got the new programs out there and I would like to give them a try.” (Tr., p.26,
Ls.5-7.) Mr. Storm wanted “to be able to come back to the court and say, hey, I’m a success and
in three years I want to be able to come back to the court and say, hey, can I get off probation
because I succeeded and show you that I can succeed.” (Tr., p.26, Ls.8-12.) However, the
district court instead imposed a unified sentence of ten years, with three years fixed. (R., pp.6164.)
Mr. Storm filed a Notice of Appeal timely from the district court’s Judgment of
Conviction and Commitment. (R., pp.67-69.)
Mr. Storm also filed a Motion for Reconsideration of Sentence, pursuant to Rule 35,
requesting reconsideration of the sentence on grounds of leniency. (R., p.70.) Mr. Storm later
filed an addendum and a letter in support of the Rule 35 motion. (Addendum to Defendant’s
Motion Pursuant to ICR 35, Jan. 4, 2018; Letter from the Defendant, Jan. 17, 2018.)1 In the
letter, he explained that, because of a prior sex offense conviction, he was unable to go to a
community release center per Idaho Department of Correction policy. (See Letter from the
Defendant, p.2.) Mr. Storm recommended the district court place him on a rider, to be followed
by placement in the Ada County Jail work release program for a year. (See Letter from the
Defendant, p.2.) Mr. Storm stated his recommendation “would help me to achieve a slow
transition back into the community”; he would be able to participate in substance abuse and
mental health programming, while being “able to obtain some solid job skills and employment
stability, in my life for the very first time.” (Letter from the Defendant, pp.2-3.) He wrote, “I

1

The Addendum to Defendant’s Motion Pursuant to ICR 35, Letter from the Defendant, and
Order on Defendant’s Rule 35 Motion are the subjects of Mr. Storm’s Motion to Augment the
Record, filed contemporaneously with this brief.
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am not asking to get out of prison I am asking the court to help me make a positive transition
from prison to society.” (Letter from the Defendant, p.3.)
The district court then issued an Order on Defendant’s Rule 35 Motion. (Order on
Defendant’s Rule 35 Motion, Jan. 25, 2018.)

The district court stated that while it was

“sympathetic to Defendant’s struggles, this is not new or additional information that renders his
sentence excessive. Even if the Court were inclined to grant leniency to Defendant, it cannot
overrule IDOC policies that render Defendant ineligible to enroll in a community work release
center.” (Order on Defendant’s Rule 35 Motion, p.2.) In light of an email from Mr. Storm’s
IDOC social worker attached to the addendum, 2 the district court also determined the Idaho State
Correctional Institution (ISCI) “will provide great assistance to Defendant in his re-entry into
society.” (Order on Defendant’s Rule 35 Motion, p.2; see Addendum to Defendant’s Motion
Pursuant to ICR 35, p.2.) Thus, the district court denied the Rule 35 motion. (Order on
Defendant’s Rule 35 Motion, p.2.)

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of ten years,
with three years fixed, upon Mr. Storm following his plea of guilty to felony forgery?

II.

Did the district court abuse its discretion when it denied Mr. Storm’s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence, in view of the new and additional
information presented on his desire to make a positive transition from prison to society?

2

The district court also noted Mr. Storm had submitted letters in support from an IDOC sergeant
“and Sean Sotelo, an IDOC inmate.” (Order on Defendant’s Rule 35 Motion, p.2.) However,
Mr. Storm’s letter to the district court suggested Mr. Sotelo is an IDOC employee, not an inmate.
(See Letter from the Defendant, p.1 (“I also sent counsel a letter from my current employer C/O
[Sotelo].”); Letter from the Defendant, p.3 (“I hope the letters from correctional staff show you
where my heart is.”).)
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Three Years Fixed, Upon Mr. Storm Following His Plea Of Guilty To Felony Forgery
Mr. Storm asserts the district court abused its discretion when it imposed his unified
sentence of ten years, with three years fixed, because his sentence is excessive considering any
view of the facts. The district court should have instead followed Mr. Storm’s recommendation
by retaining jurisdiction, so Mr. Storm could participate in the new programming options on
a rider.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Storm does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Storm must show that in light of the governing criteria,
the sentences were excessive considering any view of the facts. Id. The governing criteria or
objectives of criminal punishment are: (1) protection of society; (2) deterrence of the individual
and the public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution
for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a sentence . . .

consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726 (2007). The
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reviewing court will “presume that the fixed portion of the sentence will be the defendant’s
probable term of confinement.” Id.
Mr. Storm asserts his sentence is excessive considering any view of the facts, because the
district court did not adequately consider mitigating factors. Specifically, the district court did
not adequately consider Mr. Storm’s mental condition. A district court must consider evidence
of a defendant’s mental condition offered at the time of sentencing. See I.C. § 19-2523(1); see
also State v. Hanson, 152 Idaho 314 (2012) (discussing when a district court must order a
psychological evaluation pursuant to I.C. § 19-2522).

In the presentence investigation,

Mr. Storm stated, “I have several dysfunctional and mental behaviors that not only keep me
locked up in my head but also in society.” (PSI, p.28.) Mr. Storm’s mental health evaluation
contained DSM-V diagnoses for “Persistent depressive disorder, moderate, with intermittent
major depressive episodes, without current episode”; “Generalized Anxiety disorder”; “R/O [rule
out] . . . Bipolar II disorder”; and “R/O . . . Posttraumatic Stress disorder.” (PSI, p.399.)
The mental health evaluation stated, “Mr. Storm presents as highly institutionalized, he
expresses the strong desire to live a ‘normal’ substance and crime free life, but appears to lack
the basic skills and ability to tolerate everyday life outside of prison.” (PSI, p.401.) Mr. Storm
“seems to understand the nature of his problems but is unable to apply his knowledge in a
practical way.”

(PSI, p.401.)

According to the evaluation, it appeared highly likely that

Mr. Storm would continue to relapse on substances to self-medicate his underlying mental issues
with depression and anxiety. (PSI, p.401.) Mr. Storm seemed to lack any confidence that he
could be successful outside prison, and to have very little self-esteem. (PSI, p.401.)
However, the mental health evaluation also stated, “Mr. Storm does seem amenable to
treatment, he expresses a strong desire to change from his past behavior, and he does seem
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highly capable.” (PSI, p.401.) Mr. Storm told the evaluator, “I need somebody to listen and who
knows where I am at, to help me achieve my goals.” (PSI, p.397.) The evaluation concluded:
“Mr. Storm seems unlikely to be successful in the community without step down level of care
including frequent supervision, frequent random abstinence monitoring, sober living
environment, community-based rehabilitation, and case management.” (PSI, p.401.) Thus, the
evaluation recommended Mr. Storm “engage in II.V Partial Hospitalization substance use
treatment, substitute II.I IOP [Intensive Outpatient Program] substance use treatment due to lack
of available services and mental health treatment. Client is recommended to subsequently step
down in level of care.” (PSI, p.402.)
During the sentencing hearing, Mr. Storm told the district court he was encouraged by the
mental health evaluation’s recommendation that he undergo a step down program. (Tr., p.25,
Ls.3-5.) He reported seeing a mental health counselor on a weekly basis while incarcerated.
(See Tr., p.25, Ls.3-16.)
The district court also did not adequately consider Mr. Storm’s desire to circumvent the
vicious cycle of incarceration he had been in throughout his life.

In the presentence

investigation, Mr. Storm estimated he had spent eighty to ninety percent of his adult life in prison
“due to my addictions and my lack of learning on how to legally survive in society.” (See PSI,
p.28.) He wanted “to be a role model to my son on how to live clean & sober to show him you
can have a positive and product[ive] life clean & sober.” (PSI, p.28.)
During the sentencing hearing, Mr. Storm stated, “I have a son that’s 36 years old and
he’s in prison. I want to try to be a better example for him somehow, some way. Somehow it
stops with me.” (Tr., p.25, Ls.22-24.) He acknowledged he had been “in and out of prison all
my life,” and stated he did well in a prison setting. (See Tr., p.24, Ls.9-15.) But he was unable
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to thrive outside of incarceration, because of his age and lack of job training. (See Tr., p.24,
Ls.15-22.) Mr. Storm stated that when he failed, “the easiest solution is throw me back in prison,
and that’s where I end up at.” (Tr., p.24, L.25 – p.25, L.2.) Mr. Storm told the district court, “I
want to make it right, I want to do right, I want to learn how to live in society, I want to learn
what I’m supposed to do.” (Tr., p.24, Ls.23-25.)
Mr. Storm asked the district court for a rider, because “[t]hey’ve got the new programs
out there and I would like to give them a try.” (See Tr., p.26, Ls.5-7.) He wanted “to be able to
come back to the court and say, hey, I’m a success and in three years I want to be able to come
back to the court and say, hey, can I get off probation because I succeeded and show you that I
can succeed.” (Tr., p.26, Ls.8-12.)
Mr. Storm submits the district court did not adequately consider his mental condition, nor
did it adequately consider his desire to circumvent the vicious cycle of incarceration. The district
court addressed Mr. Storm at the sentencing hearing, stating, “I’m hopeful that when you parole
the next time that you make it this next time.” (Tr., p.28, Ls.5-6.) But if the district court had
adequately considered the above factors, it would have concluded that placing Mr. Storm on a
rider, as opposed to more prison time, would have empowered him to improve his mental health
and begin building the skills necessary to live in society. Thus, the district court abused its
discretion when it imposed Mr. Storm’s unified sentence, because his sentence is excessive
considering any view of the facts.
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II.
The District Court Abused Its Discretion When It Denied Mr. Storm’s Idaho Criminal Rule 35
Motion For A Reduction Of Sentence, In View Of The New And Additional Information
Presented On His Desire To Make A Positive Transition From Prison To Society
Mr. Storm asserts that the district court abused its discretion when it denied his Idaho
Criminal Rule 35 motion for a reduction of sentence, in view of the new and additional
information presented on his desire to make a positive transition from prison to society. “A
motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound discretion
of the sentencing court, and essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citation omitted). “The denial of a motion for modification of a sentence will not be
disturbed absent a showing that the court abused its discretion.” Id. “The criteria for examining
rulings denying the requested leniency are the same as those applied in determining whether the
original sentence was reasonable.” Id. “If the sentence was not excessive when pronounced, the
defendant must later show that it is excessive in view of new or additional information presented
with the motion for reduction.” Id.
Mr. Storm asserts his sentence is excessive in view of the new and additional information
presented with the Rule 35 motion. In his letter to the district court, he explained he kept failing
because of “[s]elf defeating beliefs to do with my fear and the inability to deal with the past
failures disappointments discouragements and giving up on life.” (Letter from the Defendant,
p.1.)

He described how he had learned not to trust authority as a child, when his child

psychologist set up a reward system for when he behaved well; the system did not work because
“I would do my part but the person in authority wouldn’t do theirs.” (Letter from the Defendant,
p.2.) Mr. Storm also described “the cycle of my life,” where he would go to prison, get out,
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relapse on alcohol or drugs, go back to prison, do well in prison, get out again, and “[s]tay out
for a short period of time then back to prison for a long period of time then get out from SICI
[South Idaho Correctional Institution] or ICSI and each release gets shorter and shorter.” (Letter
from the Defendant, p.2.)
Mr. Storm asked the district court “to consider a different approach in my life. Which I
believe could generate confidence self-esteem, self worth and have a positive outcome in my
life.” (Letter from the Defendant, p.2.) He requested the district court “to please consider a rider
with a[n] extremely strong [recommendation] for placement at a community work release
center.” (Letter from the Defendant, p.2.) Mr. Storm attached a letter from Sergeant Daniel
Case at ISCI, who wrote he felt Mr. Storm “would benefit from a stay in a CRC (Community
Reentry Center), I think that the shock of going from even a medium custody setting to a public
setting doesn’t give him a chance to acclimate.” (Letter from the Defendant, p.4.) While
Mr. Storm recognized he could not be placed in a community reentry center under IDOC policy
because of a prior sex offense (see Letter from the Defendant, p.2), he asked the district court “to
consider placement in the rider program. If I am successful and complete that program and
[IDOC didn’t] heed the [court’s recommendation] then place me in the Ada County jail work
release program for a year.” (Letter from the Defendant, p.2.)
Mr. Storm asserted that if the district court placed him in the Ada County Jail work
release program after a rider, “[t]he benefit would help me to achieve a slow transition back into
the community. I would be able to do or be [a part of] my substance abuse programming, mental
health [programming] through probation & parole & further a real true working relationship with
my probation officer.” (Letter from the Defendant, pp.2-3.) Mr. Storm also asserted he would
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“be able to obtain some solid job skills and employment stability, in my life for the very first
time.” (Letter from the Defendant, p.3.)
In short, Mr. Storm indicated the combination of a rider followed by the Ada County Jail
work release program would empower him to begin building the skills necessary to live in
society. He acknowledged “I [won’t] get fixed over night and it will be hard work. I realize I
have years on top of years of institutionalization & substance abuse.”

(Letter from the

Defendant, p.3.) He stated, “I need help to make the transition back into a world I’m unsure
about.” (Letter from the Defendant, p.3.) Mr. Storm also wrote, “I am asking the court to help
me get to a position where I can have a real job and earn an honest living where I have to show
up [and] be accountable everyday.” (Letter from the Defendant, p.3.)
The district court relied upon the email from Mr. Storm’s social worker when it
determined “that ISCI will provide great assistance to Defendant in his re-entry into society.”
(See Order on Defendant’s Rule 35 Motion, p.2.) However, the email from the social worker
suggested the assistance would be provided to Mr. Storm only shortly before his release from
prison, if not after. The social worker wrote, “ISCI will do the best discharge we can with the
resources we have available.” (Addendum to Defendant’s Motion Pursuant to ICR 35, p.2.)
That would likely entail “reinstating his Social Security benefits (which hopefully will include
Medicaid),

Transitional

Housing,

Medication

Management,

Therapy,

Psychosocial

Rehabilitation (funded by Medicaid) and Case Management (also funded by Medicaid).”
(Addendum to Defendant’s Motion Pursuant to ICR 35, p.2.)
Thus, the social worker did not indicate ISCI would be taking such steps to help
Mr. Storm transition successfully into society until shortly before, or after, his release from
prison, considering programs like Medicaid and transitional housing would not be available to

12

him while he was incarcerated. But the social worker did acknowledge Mr. Storm “has been in
and out of prison since he was 21 years old and is institutionalized.” (See Addendum to
Defendant’s Motion Pursuant to ICR 35, p.2.) As Sergeant Case put it, “the shock of going from
even a medium custody setting to a public setting doesn’t give him a chance to acclimate.” (See
Letter from the Defendant, p.4.) Sergeant Case believed “that a change to a setting with more
freedoms yet still being held to the stricter guidelines of the Department of Correction[] in
regards to those additional freedoms would benefit him greatly.” (Letter from the Defendant,
p.4.)
Mr. Storm wrote the district court, “I am not asking to get out of prison I am asking the
court to help me make a positive transition from prison to society.” (Letter from the Defendant,
p.3.) Even if IDOC policy precluded Mr. Storm from staying in a community reentry center, his
letter suggested he could still participate in a rider and then go into an Ada County Jail work
release program. (See Letter from the Defendant, p.2.) That option would empower Mr. Storm
to begin building the skills necessary to live in society. Mr. Storm submits that the district court
abused its discretion when it denied his Idaho Criminal Rule 35 motion for a reduction of
sentence, in view of the new and additional information presented on his desire to make a
positive transition from prison to society.
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CONCLUSION
For the above reasons, Mr. Storm respectfully requests that this Court reduce his sentence
as it deems appropriate.
DATED this 9th day of March, 2018.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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